y @9 SECURITIES AND EXCHANGE COMMISSION OF PAKISTAN
6- Securities Market Division

SEC Pl NIC Building Jinnah Avenue, Blue Area, Islamabad

Before The Executive Director (Securities Market Division)
In the matter of

Recovery of Tenderable Gain under Section 224(2) of the Companies Ordinance, 1984
From D.S. Industries Limited a Beneficial Owner of Pervez Ahmed Securities Limited

Date of Hearing : 06/08/2009
Present at hearing :
Representing the Respondent:
Mr. salman Faroog Company Secretary. [2.5. Industries Limited
Assisting the Executive Director (SMD)

I Mr. Imran Inavat Butt, Director (SMD)
II. Mr. Muhammad Faroog. Joint Director (SMDY)

Order

This order will dispose of the proceedings mitiated under Section 224(2) of the

Companies Ordinance, 1984 (the "Ordinance”) by the Sceuritics and Exchange Commission of

Pakistan (the “Commission™) through Show Cause Notice No. SM/BO/Co0.222/1(88)2008 dated
F7A07/2009 (the “Notice™) against .S, Industries Limited (the “Respondent™) a more than ten

pereent sharcholder of Perver Ahmed Securities Limited (the “Issuer Company™).

2, Briel facts of the case are that:-

at I'he Respondent made the following purchase and sale transactions as a more than ten
percent shareholder of the [ssuer Company within the period of less than six months:-

Sr. No. Date Nature of No. of Shares  Rate per
Transaction Share (Rs)

[ 27032008 Sale [ ALY 62.15

2 28/03/2008 | Purchase 11,000,000 62 48
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3 01/042008  Purchase 367,500 72.06
4 2/04/2008 = Purchase 2,500 75.82
5 03/04/2008 Purchase G0 00 T8.33
6 07042008  Purchase 500,000 79.50
7 05052008 Purchase 500,000 72.06
8 10/06/2008 ~ Purchase 263,000 52.60
9 [ 1/06/2008 Purchase 3 l._(]i:I{'J" 57.95
10 12/06/2008  Purchase 42,000 39.81
11 | 3/06/2008 Purchase - 63,000 £7.54
12 | 6/06/2008 Purchase 29.500 59.19
b U account of the aforementioned transactions. the Respondent made gain of Rs

3,136,980/~ (Rupees three million one hundred thirty-six thousand nine hundred
eighty only).

] The amount of gain has been computed in the manner prescribed in Rule 16 of the
Companies (General Provisions and Forms) Rules. 1985 (the “Rules™),

=

3. Section 224 of the Ordinance provides that where imfer alic a more than len percent
shareholder of listed equity securities makes any gain by purchase and sale. or the sale and
purchase. of any such securily within 4 period of less than six months. such person is required to
make a report and tender the amount of such gain to the company and simultaneously send an
intimation to that effect 1o the Registrar of Companies and the Commission. The said Section
further provides that where such person fails or negleets to tender or the company fails o
recover, any such gain within a period of six months after its acerual. or within sixty days of a
demand thereol. whichever is later, such gain shall vest in the Commission and unless such gain
is deposited in the prescribed account, the Commission may direct recovery of the same as an

arrcar of land revenuc.

4, Since neither the matter of acerual of the aforesaid gain nor its tendering or recovery was

reported to the Commission. therefore, Notice under Section 224(2) of the Ordinance was served

upon the Respondent on 17/07/2009 for providing it an opportunity of personal hearing on
............................................................................................................... Page 2 of 7
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30/0772009, which on the request of the Respondent was adjourned and re-fixed for 06/08/2009,
On the given date Mr. Salman Faroogq. Company Secretary of the Respondent (the
“Representative™) appeared before me and presented written submissions signed by Chief

Executive of the Respondent,

5 In the beginning of the verbal submissions. the Representative stated that Section 224¢/)
is anly applicable where beneficial owner makes gain through prrchase and sale and’or sale and
purchase shaves of listed company within a period of less than six months whereas in owr case if
v not the sitnation”. The verbal and written arguments advanced by the Representative in

support of his foregoing contention are as under:-

a)  The Respondent had nitially acquired these shares in May 2006 and in order 1o avoid
capital gain tax on sale of shares which was expected 10 be imposed in the forthcoming
Federal Budget for the vear 2008-09, like some other companics. it sold its entire holding of
11.000.000 shares on March 27, 2008 at a price of Rs, 62,15 per share and repurchased
same quantity i.e. 11000000 shares on March 28, 2008 at a price of Rs. 62.48 per share,
This entire transaction does nol come in the ambit of Section 224 of the Ordinance and to
relate aforementioned transaction with the future purchasc is also absolutely unjustified

b)  Subsequent to the aforementioned transactions, which were made to avoid capital gain tax,
the Respondent purchased 2,270,000 shares at price ranges from Rs, 72.06 per share 1o Rs.
70560 per share from 01/04/2008 10 05/05/2008, Since the 1ssuer Company announced 7.3
percent bonus shares, therefore, the serip became ex-bonus on 17/05/2008, On ex-bonus
price, the Respondent purchased 430,500 shares from 10/06/2008 to 16/06/2008 at prices
ranging from Rs. 32.60 per share to Rs, 59.81, which in the opinion of the Commission
attract provisions of Section 224 of the Ordinance. These 430,300 sharcs were purchased at
ex-bonus price and 10 compare the ex-bonus price with the previous price without taking the
gffect of bonus shares will not be justified. The share price of Rs. 52.60 after calculating the
effect of 17.50 percent bonus shares becomes equal to Rs. 61.81 and similarly share price of
K5 37.95 equals to Rs. 68.09, Rs. 59.81 equals to Rs, 70.28, Rs. 57.54 equals to 67.60 and
Rs. 59.19 equals to Rs. 69.55. While calculating the price differential in the six manth
period all price changing factors i.¢, dividend/bonus shares entitlements should afso be part
ol thal computation.

el Al the laws are made to protect the people from any harm or loss due to unethical, immoral
and legal act of the athers and behind that all the Taciors like misappropriation, misleading,
and exploitation ete, are considered. Whereas in the instant case D5 Industries Limited sold
and purchased [1.000.000 shares of the lssuer Company to avoid capital gam tax and
thereafter acquired some additional shares from the market with approval of shareholders
P &Y e Mo
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obtained under Section 208 of the Ordinance in Extraordinary General Meeting.
Considering this particular situation it does not seem that DS, Industries Limited has
contravened Section 224 of the Ordinance.

6. Having considered and examined the arguments presented by the Representative of the
Respondent verbally during the course of hearing as well as in writing, mv findings in the light

of prevailing Laws and Rules on the subject matter are as under;-

{a) Concerning the Representative's plea that framsactions made to avaid capital gain tax do not
aftraet provisions of Section 224 of the Ordinemee and 1o refate the said sale with the
subseguent purchases is absolwtely unjustified, 10 is pomted out that the matter of non-
applicability of provisions of Section 224 of the Ordinance on certain transactions has been
explained in the Proviso given under sub-section (1) of the same Scction. For convenience the
text of the Proviso is reproduced hereunder:-

“Provided that nothing i this sub-section shall apply to a security acquived in
good faith in satisfaction of debi previously contracted

Plain reading of the Proviso suggests that primary condition for non-applicability of under
reference provisions of the Ordinance is that the security must be acquired in satisfaction of
debt previously contracted. In the instant case, the transactions in question were made with
the objective of avoiding capital gain tax, which do not meet the primary condition of the
proviso, Hence | do not agree with the plea of the Representative that the transactions made
with the purpose of avoiding capital gain tax de not fall in the ambit of the provisions of
Section 224 of the Ordinance.

In connection with plea of the Representative that some other companies also made same
tipe of transactions Le. with the metive of avaiding of Capital Gain Tax, it is pointed out that
the Comimission has taken action wherever provisions of Section 224(2) of the (Irdinance
have been attracted.

{b) The view point of the Representative regarding the matching of sale mransaction mode on
27032008 with futuve purchase (made in June 2008) has been analvzed in the light of Rule
I'6 of the Rules, which provides the mechanism for matching of transactions, made within the
peried of less than six months, as under:-

(1Y Any gain made from the parehase and sale, ov sale and purchase, of o listed
security within a period of less thon six monchs, which is requived to be reported
fo the Commission and the registrar, and to he tendered to the company under
section 224 shall he computed in the following manner, namely: -

(i the purchase af fowest rates shall be matched vgainst the sales b highest
Faies prevailing within the six months, and the recoverable amount
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(e)

{d)

calculated with respect to every individual transaction by reference 1o the
difference between the purchase price and the sale price of a any purchase
and sale, or sale and prrchase disvegarding any other transactions, that is
fo say, the lowest in rate and highest out rate of the purchases and sales or
the sales and purchases shall be marched: and

(if) the purchases and sales shall be matched as gforesaid so long ay the
sectrities fmvolved in the purchase and sale are of the same class and of the
same fisted company and for this purpose the shares shall be deemed as
Sfungibles.

The Rule 16 of the Rules prescribes that for the sake of applicability of Section 224 of the
{rdinance, the securities are fungibles and for caleulation of tenderable gain, the purchases at
lowest rates shall be matched against the sales at highest rates prevailing within the period of
less than six moenths. The same method for caleulation of tenderable gain has been applied in
the instant case. It is pointed out that the under reference transactions have adminedly been
made, within the period of six months. Thus assertion of the Respondent that matching of
sale transaction made on 27/03/2008 with purchase transactions made from 10/06/2008 to
16/06/2008 is unjustified does not have any merit.

In connection with plea of the Representative regarding comparison af prrchases made al ex-
homus price witly the previows price withowt taking the effect of bonus shares, it s stated that
Section 224 of the Ordinance necessitates three prerequisites for accrual of tenderable gain
1.¢, the transactions in same class of equity of same listed company and within the period of
less than six months.  Since the transactions made by the Respondent mest all the
aforementioned requirements, therefore. the provisions of Section 224 of the Ordinance are
attracted in the instant case. [t is further pointed out that the Section 224 jbid imposes inter
alta condition of time based transactions rather than event based transactions. Whilst, the
Representative has split the transactions on the basis of the event of declaration of bonus
shares by the Issuer, on the plea that some transactions (specifically sale) were made at the
price prevailing prior to becoming ex-bonus of the scrip and purchases were made at ex-
bonus price. But, the Section 224 does not allow making such discrimination in transactions.

In addition 10 above, 1 have also consulted sub-rule (33 of 16 of the Rules which allows
making certain adjustments/deduction from the amount of tenderable gain. The text of the
said sub-rule 1s reproduced hereunder:-

Any loss arising out of any transaction in-a listed security shatl not be set-off agains
the gaim arising out of such security computed in the manner afevesaid;

Provided that the amount of brokerage, stamp duty amd other expenditure actially
paid or incurred in making the gain may be deducted by the person by whaom it is to be
reported or tendered subject to production of such documentary evidence in support of
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the pavment foving been made o expenditure having been imcurred as may be
acceplable (o the compeany,

From the contents of the aforementioned sub-rule it appears that for the applicability of
provisions of tenderable gain, the price paid or received in actual by the beneficial owner,
would be considered the prices of the transactions. The Rule 16(3) of the Rules does not
allow making any other adjustment or deduction from the amount of tenderable gain except
the cost actually incurred for making the transactions. In the instant case, the Representative
has argued to adjust the bonus effect on purchase transactions made in June 2008 by
considering purchase price of 265,000 shares as Rs. 61.8] instead of Rs. 32,60, Rs. 68.09 of
31.000 shares instead of Rs. 57.95 and so on. In this regard, [ am of the considered view that
the adjustment of bonus effect in purchases can not be allowed, as it does not meet the criteria
laid down in sub-rule (3 of 16 of the Rules. Obviously, the Rules do not allow me to
consider purchase price as Rs. 61.81 per share when the transaction was actually made by the
Respondent at Rs. 52.60 per share. It is pointed out that in the instant case the sale and
purchase transactions have been taken. [or caleulation of tenderable gain. at the rate actually
paid/received by the Respondent. Thus, the plea of the Respondent does not have any
substanee,

{e) Notwithstanding above, 11 is stated that as per record of Karachi Stock Exchange closure of

()

transfer books of the Issuer Company took place from 19/05/2008 to 24/05/2008. Thus, the
serip became ex-bonus on 19/052008. The closing price of the serip on 16/03/2008 was Rs.
D635 and s ex-bonus price on 19052008 (Monday) was Rs. 8217 per share. The
Respondent in order to avoid capital gain sold [ 1,000,000 shares on 27/03/2008 and purchased
the same number of shares on 28/03/2008. Later on, before the determination ol bonus
entitlement, the Respondent increased its holding from 11,000,000 to 13.270,000 and received
2,322,250 bonus shares on it. Subsequently. the Respondent purchased further 430,500 at the
rates ranging from Rs. 52.60 to Rs. 59.81 from 10/06/2008 to 16/06/2008, which are much
below from ex-bonus price of the scrip. This decling in share price of the Issuer Company is
after the impact of bonus issue which was accounted for in the opening price for 1990572008,
Furthermore. this decling in the share price of the Issuer Company was in line with the peneral
market trend as witnessed through movement of KSE- 100 Tndex,

Concerning the assertion of the Representative that aff the laws are made to proiect the people
from amy harm or loss due to wnethical, immoral & legal aer of the other it is stated that
certainly the laws are made o protect the interest of general public. It is pointed out that in
case of a listed company general public is minority sharcholder, while, directors, chief
executive, more than ten percent shareholders are considered privileged persons and they have
access to material information which is not available to the minonty shareholder. They may
trade based on the material information and make gain. Thus to protect the interest of general
public. Section 224 of the Ordinance, debars the said privileged persons from retention of gain.
made on account of transactions, executed within the period of less than six months.

Concerning the plea of the Representative that the Respondent has not contravened Section
224 of the Ovdinance as shaves were aoquired from the market with approval of shareholders
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obtained under Section 208 of the Ordinance in Extraordinary General Meeting, 11 is pointed
out that Section 208 provides that a company shall not make any investment in any its
assoclated companies or associated undertakings except under the authority of special
resolution, which shall indicate the nature and amount of investment and terms and condition
attaching thereto. Thus, the reselution passed under Section 208 authorizes the investing
company to make only investment in its associaled company. The Section 208 does not speak
that resolution passed under this section has overriding effect on other provisions of the
Ordinance. Thus. the Representative” plea does not have any merit

7. In view ol the foregoing, 1 am of the considered opinion that the arguments presented by
the Representatives of the Respondent do not have any merit and substance. Hence. the request
of the Representatives to withdraw the Notice 15 rejected and the Respondent is, hereby, directed
te tender Rs. 3.136.980/- (Rupees three million one hundred thirty-six thousand nine hundred
eighty only) to the Securities and Exchange Commission of Pakistan as provided in section
224(2) ol the Companies Ordinance, 1984, through a demand draft in favour of the Commission,

within thirty days of the issue of this order.

(Akif\Saeed)
Executive Director (SM)

[slamabad.
Announced on -ll-‘--ll:_‘_l”_ga'
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